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§210.78

a formal enforcement proceeding under
§210.75(b) at the time of taking action
under this section or as soon as pos-
sible thereafter, in order to give the al-
leged violator and other interested par-
ties a full opportunity to present infor-
mation and views regarding the con-
tinuation, modification, or revocation
of Commission action taken under this
section.

§210.78 Notice of enforcement action
to Government agencies.

(a) Consultation. The Commission
may consult with or seek information
from any Government agency when
taking any action under this subpart.

(b) Notification of Treasury. The Com-
mission shall notify the Secretary of
the Treasury of any action under this
subpart that results in a permanent or
temporary exclusion of articles from
entry, or the revocation of an order to
such effect, or the issuance of an order
compelling seizure and forfeiture of im-
ported articles.

§210.79 Advisory opinions.

(a) Advisory opinions. Upon request of
any person, the Commission may, upon
such investigation as it deems nec-
essary, issue an advisory opinion as to
whether the person’s proposed course
of action or conduct would violate a
Commission exclusion order, cease and
desist order, or consent order. The
Commission will consider whether the
issuance of such an advisory opinion
would facilitate the enforcement of
section 337 of the Tariff Act of 1930,
would be in the public interest, and
would benefit consumers and competi-
tive conditions in the United States,
and whether the person has a compel-
ling business need for the advice and
has framed his request as fully and ac-
curately as possible. Advisory opinion
proceedings are not subject to sections
554, 555, 556, 557, and 702 of title 5 of the
United States Code.

(b) Revocation. The Commission may
at any time reconsider any advice
given under this section and, where the
public interest requires, revoke its
prior advice. In such event the person
will be given notice of the Commis-
sion’s intent to revoke as well as an op-
portunity to submit its views to the
Commission. The Commission will not
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proceed against a person for violation
of an exclusion order, cease and desist
order, or consent order with respect to
any action that was taken in good
faith reliance upon the Commission’s
advice under this section, if all rel-
evant facts were accurately presented
to the Commission and such action was
promptly discontinued upon notifica-
tion of revocation of the Commission’s
advice.
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Subpart A—General Provisions

§212.01 Purpose.

(a) The Equal Access to Justice Act,
5 U.S.C. 504 (called “‘the Act” in this
part), provides for the award of attor-
ney fees and other expenses to eligible
individuals and entities who are parties
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to certain administrative proceedings
(called ‘‘adversary adjudications’) be-
fore an agency. Under the Act an eligi-
ble party may receive an award when it
prevails over an agency, unless the
agency’s position in the proceeding was
substantially justified or special cir-
cumstances make an award unjust. The
rules in this part describe the parties
eligible for awards and the Commission
proceedings that are covered. They also
explain how to apply for awards, and
the procedures and standards that the
Commission will use to make them.

§212.02 When the Act applies.

The Act applies to any adversary ad-
judication pending before the Commis-
sion at any time between October 1,
1981 and September 30, 1984. This in-
cludes proceedings begun before Octo-
ber 1, 1981 if final Commission action
has not been taken before that date,
and proceedings pending on September
30, 1984, regardless of when they were
initiated or when final Commission ac-
tion occurs.

§212.03 Proceedings covered.

(a) The Act applies to adversary adju-
dications conducted by the Commis-
sion. These are adjudications under 5
U.S.C. 554 in which the position of the
Commission is presented by an attor-
ney or other representative who enters
an appearance and participates in the
proceeding. The Commission pro-
ceedings covered are those conducted
under section 337 of the Tariff Act of
1930, 19 U.S.C. 1337. No award shall be
made, however, for fees and expenses
related to those portions of the pro-
ceedings conducted for the consider-
ation of relief, the public interest, and
bonding pursuant to subsections 337
(d), (e), and (f) of the Tariff Act of 1930
and 19 CFR 210.14.

(b) An award may be made against
the Commission only in connection
with a proceeding brought by the Com-
mission upon its own complaint.

(c) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

§212.04

§212.04 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks an award. The term party is de-
fined in 5 U.S.C. 551(3) and 19 CFR
210.04. The applicant must show that it
meets all conditions of eligibility set
out in this subpart and in subpart B.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $1 million;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $5 million, including
both personal and business interests,
and not more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1144j(a))
with not more than 500 employees; and

(5) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $5 million and not more
than 500 employees.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the adversary adjudication
was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
to be an “‘individual”’ rather than a
““sole owner of an unincorporated busi-
ness’”’ if the issues on which the appli-
cant prevails are related primarily to
personal interests rather than to busi-
ness interests.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
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